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Chapter 14 
Educational and Cultural Issues 



CULTURAL PROPERTY: IMPORT RESTRICTIONS 

In 2011, the United States took steps to protect the cultural property of Italy, Colombia, and 
Bolivia by extending import restrictions on certain archaeological and ethnological material 
from those countries. These actions were based on determinations by the Department of 
State's Bureau of Educational and Cultural Affairs, finding that the cultural heritage of those 
countries "continue[d] to be in jeopardy from pillage of archaeological materials." Also in 
2011, a new cultural property protection agreement between the United States and the 
Hellenic Republic (Greece) entered into force. The United States extended and entered into 
these agreements pursuant to the 1970 UNESCO Convention on the Means of Prohibiting 
and Preventing the Illicit Import, Export and Transfer of Ownership of Cultural Property 
("Convention"), to which the United States became a State Party in 1983 and pursuant to 
the Convention on Cultural Property Implementation Act, which implements parts of the 
Convention. See Pub. L. No. 97-446, 96 Stat. 2350, 19 U.S.C. §§ 2601-2613 ("the Act"). If the 
requirements of 19 U.S.C. § 2602 are satisfied, the President has the authority to enter into 
or extend agreements to apply import restrictions for up to five years on archaeological or 
ethnological material of a nation which has requested such protections and which has 
ratified, accepted, or acceded to the Convention. The President may also impose import 
restrictions on cultural property in an emergency situation pursuant to 19 U.S.C. §§ 2603 
and 2604. 

Also in 2011, the United States Department of State responded to Freedom of 
Information Act ("FOIA") claims asserted in the U.S. Court of Appeals for the District of 
Columbia Circuit relating to its practices under the Act. 

Italy 

In 2011, the United States acted to continue to protect Italy's cultural heritage. Effective 
January 19, 2011, the United States and Italy amended and extended for five years the 
Memorandum of Understanding ("MOU") Between the Government of the United States of 
America and the Government of the Republic of Italy Concerning the Imposition of Import 
Restrictions on Categories of Archaeological Material Representing the Pre-Classical, 
Classical and Imperial Roman Periods of Italy. The amendments replaced and updated 
Article II of the MOU, which sets forth measures (in addition to the import restrictions) for 
each government to take during the term of the MOU. The original MOU entered into force 
on January 19, 2001, and the two countries extended it for the first time on January 19, 
2006. See 66 Fed. Reg. 7399 (Jan. 23, 2001); 71 Fed. Reg. 3000 (Jan. 19, 2006); see also 
Digest 2001 at 769-72 and Digest 2006 at 901. The text of the amended MOU and related 
documents are available at http://exchanges.state.gov/heritage/culprop/itfact.html . 
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Also on January 19, 2011, the Department of Homeland Security, U.S. Customs and 
Border Protection ("CBP"), and the Department of the Treasury issued a notice in the 
Federal Register extending the import restrictions imposed previously with respect to 
Archaeological Material Originating in Italy and Representing the Pre-Classical, Classical, and 
Imperial Roman Periods and amending the restrictions to include coins of Italian types 
under the metals category. 76 Fed. Reg. 3012 (Jan. 19, 2011). 



Effective March 15, 2011, the United States and Colombia extended for five years their 
Memorandum of Understanding ("MOU"), signed in 2006, concerning the imposition of 
import restrictions on certain categories of pre-Columbian archaeological artifacts and 
ecclesiastical ethnological materials originating in Colombia. See Digest 2006 at 897-99 for 
background on the original MOU. The text of the MOU and the diplomatic notes exchanged 
on March 1, 2011 to extend the MOU are available at 
http://exchanqes.state.gov/heritaqe/culprop/cofact.html . 

Also on March 15, the Department of Homeland Security, CBP, and the Department 
of the Treasury extended the import restrictions imposed previously with respect to certain 
archaeological and ethnological materials from Colombia. 76 Fed. Reg. 13,879 (Mar. 15, 
2011). 



On July 17, 2011, the United States signed with Greece an MOU concerning the imposition 
of import restrictions on certain archaeological and ethnological material from the Upper 
Paleolithic Period through the 15 th Century A.D. of the Hellenic Republic, having first made 
the requisite statutory determination under section 303 of the Convention on Cultural 
Property Implementation Act. 

The MOU entered into force with an exchange of diplomatic notes on November 21, 
2011. Following entry into force, the Department of Homeland Security, CBP, and the 
Department of the Treasury published in the Federal Register a Designated List of restricted 
archaeological material representing the Upper Paleolithic Period (beginning approximately 
20,000 B.C.) through the 15th century A. D., and ecclesiastical ethnological material 
representing Greece's Byzantine culture (approximately the 4 th century through the 15 th 
century A.D.). 76 Fed. Reg. 74,691 (Dec. 1, 2011). A December 6, 2011 State Department 
media note explained that the MOU: 

will strengthen and enhance collaboration to reduce looting and trafficking of 
antiquities, and provide for their return to Greece. It also aims to further the 
international interchange of such materials for cultural, educational, and scientific 
purposes. The agreement builds on the United States' long-term commitment to 
cultural preservation and is consistent with a recommendation of the Cultural Property 



2. 



Colombia 



3. 



Greece 
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Advisory Committee, administered by the U.S. Department of State's Bureau of 
Educational and Cultural Affairs. 

www. state. qov/r/pa/prs/ps/201 1/12/1 78328.htm . Further information about the MOU, 
including a link to its text, is available at 

http://exchanqes.state.qov/heritaqe/culprop/listactions/qreece.html . 



4. Bolivia 

Effective December 4, 2011, the United States and Bolivia extended their existing MOU 
concerning the imposition of import restrictions on certain archaeological objects and 
ethnological materials. See December 12, 2011 Media Note, available at 
www.state.qov/r/pa/prs/ps/2011/12/178618.htm . The original MOU that provided the 
basis for the import restrictions was concluded in 2001. See Digest 2001 at 772-74. The 
United States and Bolivia previously extended the MOU in 2006. See Digest 2006 at 901. 
Under the newly extended MOU, the United States will continue the existing import 
restrictions until December 4, 2016. The text of the amended MOU and related documents 
are available at http://exchanqes.state.qov/heritaqe/culprop/blfact.html . 

On December 1, 2011 the Department of Homeland Security, CBP, and the 
Department of the Treasury published a notice in the extending the import restrictions 
imposed previously with respect to certain categories of archaeological and ethnological 
materials from Bolivia, effective December 4, 2011. 76 Fed. Reg. 74,690 (Dec. 1, 2011). 

5. Court of Appeals Decision in Ancient Coin Collectors Guild v. U.S. Department of State 

On April 15, 2011, the United States Court of Appeals for the District of Columbia Circuit 
issued its decision in a case involving FOIA claims brought by the Ancient Coin Collectors 
Guild against the United States Department of State. Ancient Coin Collectors Guild v. U.S. 
Dept. of State, 641 F.3d 504 (D.C. Cir. 2011). The introduction to the court's opinion is set 
forth below, summarizing the claims and the court's conclusions. The court found that the 
United States had properly invoked FOIA exemptions for the most part, but remanded to 
the district court for consideration of claims as to one document withheld and as to the 
adequacy of the Department's overall search. On June 10, 2011, the Court of Appeals for 
the D.C. Circuit denied a petition for panel rehearing in the case. After remand, the United 
States government renewed its motion for summary judgment. 



* * * * 



Editor's note: On May 25, 2012, the district court granted the U.S. government's renewed 
motion for summary judgment. 
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The Convention on Cultural Property Implementation Act ("CPIA"), 19 U.S.C. 

§§ 2600-13, allows the President to enter into agreements to restrict importation of cultural 

artifacts pursuant to the 1970 UNESCO Convention on the Means of Prohibiting and Preventing 

the Illicit Import, Export and Transfer of Ownership of Cultural Property. 823 U.N.T.S. 231 

(1972). 

The Cultural Property Advisory Committee ("CPAC") is a federal advisory committee 
(within the meaning of the Federal Advisory Committee Act ("FACA"), Public Law 92-463, 5 
U.S.C. App. 2). It advises the State Department's [Assistant Secretary] for Educational and 
Cultural Affairs on import restriction requests from foreign governments. 19 U.S.C. § 2605. 
CPAC has no final authority to approve or deny 

import restrictions. But when the Department's Bureau of Educational and Cultural Affairs 
enters into a Memorandum of Understanding with a foreign country on import 
restrictions, it must file a report with Congress that indicates how and why the import restrictions 
differ from CPAC's recommendations. 19 U.S.C. § 2602(g)(2). 

This case concerns eight requests filed under the Freedom of Information Act ("FOIA") 
by the Ancient Coin Collectors Guild, the International Association of Professional 
Numismatists, and the Professional Numismatists Guild, Inc. (collectively, the "Guilds") seeking 
records from the State Department relating to import restrictions imposed on cultural artifacts 
from China, Italy, and Cyprus. In response, State released 70 documents in full and 39 
documents in part and withheld 19 documents entirely under various FOIA exemptions. 
Supplemental Declaration of Margaret P. Grafeld, Joint Appendix ("J.A.") 229. The Guilds filed 
suit challenging the withholding of certain of these documents pursuant to FOIA Exemptions 1, 
3, and 5 (as well as certain other exemptions not contested in this appeal), and the adequacy of 
State's search in response to the FOIA requests. See 5 U.S.C. § 552(b)(1), (3), (5). The district 
court granted 

summary judgment in favor of State on all claims. Ancient Coin Collectors Guild v. U.S. Dep't. 
of State, 673 F. Supp. 2d 1 (D.D.C. 2009). 

We find that State's invocation of Exemptions 1 and 5 was proper, as was part of its 
withholding under Exemption 3, but we reverse and remand the district court's dismissal of the 
Guilds' claims as to one document withheld under Exemption 
3 and (in part) as to the adequacy of the search. 

* * * * 



B. PRESERVATION OF AMERICA'S HERITAGE ABROAD 

The Commission for the Preservation of America's Heritage Abroad ("the Commission") is 
an independent agency of the U.S. government established in 1985 by § 1303 of Public Law 
99-83, 99 Stat. 190, 16 U.S.C. § 469j (1985). Among other things, the Commission negotiates 
bilateral agreements with foreign governments to protect and preserve cultural heritage. 
For additional background, see // Cumulative Digest 1991-1999 at 1793-94. On December 
14, 2011, Secretary of State Hillary Rodham Clinton and Kosovo's President Atifete Jahjaga 
signed the U.S. -Kosovo Agreement on the Protection and Preservation of Certain Cultural 
Properties. The U.S. -Kosovo Agreement entered into force upon signature. The agreement 
is available at heritageabroad.gov/Countries/Kosovo.aspx. Secretary Clinton's remarks on 
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the signing are excerpted below and available in full at 
www.state.Qov/secretaiy/rm/2011/12/178863.htm . 



* * * * 

. . . This agreement we are about to sign commits our two governments to the protection and 
preservation, without discrimination, of the cultural heritage sites of national, religious, and 
ethnic groups that were victims of genocide during World War H. 

Now, we know from experience that measures like these work. This will be the United 
States' 24 th such cultural preservation agreement, and in countries from Estonia to Italy, we have 
seen real results. Forty years ago, the United States was the first nation in the world to ratify the 
World Heritage Convention, and we are proud that we have continued that work over the years. 
And our commitment is to the preservation of all of Kosovo's cultural heritage: Christian, 
Muslim, Jewish, Serb, Albanian, you name it. We are committed to helping you preserve it. 

I saw firsthand one of the most cherished cultural treasures, the Gracanica Monastery, a 
Serbian Orthodox site that dates back to the 14 th century, but it's just one of many such sites. 
And it's essential that as Kosovo forges a pluralistic society, a nation that guarantees citizenship 
rights, equal rights to all of its people, that all of these sites be preserved for the people in 
Kosovo and the Balkans, as well as others throughout the world who share that same heritage. 

So this is another step on the road to a thriving, independent, multiethnic Kosovo, where 
democratic institutions are strong and opportunities are abundant, and where I think the president 
has set exactly the right tone by painting a vision of what Kosovo can become. 

* * * * 



C. IMMUNITY OF ART AND OTHER CULTURAL OBJECTS FROM JUDICIAL SEIZURE 

On June 15, 2011, the United States filed a statement of interest in the U.S. District Court 
for the District of Columbia in a case brought by Agudas Chasidei Chabad, a New York-based 
religious organization, against the Russian Federation and several Russian government 
entities seeking the return of a collection of books and manuscripts of cultural significance. 
Chabad v. Russian Federation, et al., No. 05-cv-1548 (D.C. Dist. 2011). Chabad obtained a 
default judgment in 2010 ordering the defendants to surrender the collection and sought 
court orders permitting enforcement of the judgment through attachment and execution. 
The United States filed the statement of interest to address the operation and relevance of 
the Immunity from Seizure Act, 22 U.S.C. § 2459. The U.S. statement of interest is excerpted 
below (with footnotes omitted) and available at www. state. qov/s/l/c8183. htm . The district 
court's opinion and order authorizing enforcement through attachment and execution 
specified that property covered by 22 U.S.C. §2459 would be exempt from attachment. 
Chabad v. Russian Federation, 798 F.Supp.2d 260, 271-72 (D.C. Dist. 2011). 
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* # * # 
A. The United States Has an Interest in the Application of § 2459 

Congress passed § 2459 in 1965 to "provide a process to render immune from seizure under 
judicial process certain objects of cultural significance imported into the United States for 
temporary display or exhibition, and to provide machinery to achieve this objective." H.R. Rep. 
No. 89-1070, at 3577 (1965). The statute states, in relevant part: 

Whenever any work of art or other object of cultural significance is imported into the 
United States from any foreign country, pursuant to an agreement entered into between 
the foreign owner or custodian thereof and the United States or one or more cultural or 
educational institutions within the United States providing for the temporary exhibition or 
display thereof within the United States at any cultural exhibition, assembly, activity, or 
festival administered, operated, or sponsored, without profit, by any such cultural or 
educational institution, no court of the 

United States, any State, the District of Columbia, or any territory or possession of the 
United States may issue or enforce any judicial process, or enter any judgment, decree, or 
order, for the purpose or having the effect of depriving such institution, or any carrier 
engaged in transporting such work or object within the 

United States, of custody or control of such object if before the importation of such object 
the President or his designee has determined that such object is of cultural significance 
and that the temporary exhibition or display thereof within the United States is in the 
national interest, and a notice to that effect has been published in the Federal Register. 
22 U.S.C. § 2459(a). 

To obtain immunity for imported cultural objects under § 2459, the United States 
borrowing institution must first submit an application to the Department of State. That 
application must include, among other components, a list of the imported objects to be covered, a 
copy of the agreement with the foreign owner or custodian, a list of expected places and dates of 
exhibition in the United States, and a statement explaining the cultural significance of the 
imported objects. See Check List for Applicants, U.S. DEPT. OF STATE, 
http://www.state.gOv/s/l/3196.htm (last visited June 9, 2011). The Department of State must then 
make determinations as to whether the objects are of cultural significance and whether their 
temporary exhibition in the United States is in the national interest. If the Department of State 
makes favorable determinations regarding those questions and publishes a notice to that effect in 
the Federal Register prior to importation, those cultural objects are immune from any judicial 
process that would interfere with the borrower's custody or control. 22 U.S.C. § 2459(a). 

Section 2459 was enacted in large part to address certain foreign policy objectives. Chief 
among those objectives was the goal to facilitate cultural exchanges as a means to foster 
international cooperation. See H.R. Rep. No. 89-1070, at 3578 (1965). Standing in the way of 
such exchanges at the time of § 2459' s enactment was the threat that foreign cultural objects 
would be seized while on loan to the United States. Indeed, when the legislation was under 
consideration, an exchange was pending between a Soviet museum and the University of 
Richmond, and the Government of the Soviet Union insisted on statutory immunity from seizure 
as a condition for the loan. . . . Since then, as indicated by a search of the Westlaw Federal 
Register Database, well over one thousand § 2459 immunity notices have been published, many 
of which cover foreign state-owned cultural objects. Implementation of the § 2459 program, 
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thus, has played an important role in conducting public diplomacy and facilitating exchanges of 
cultural objects with foreign lenders, including foreign states and their political subdivisions. 

The United States is concerned that a broad, unqualified attachment order in this or any 
other proceeding could be used in an attempt to seize immune property, including cultural 
objects protected by § 2459. If issued, Plaintiff's proposed order would fail to alert other courts 
or enforcement authorities to the potential immunities applicable to Defendants' property. The 
United States has an interest in the courts' determining the immunities of particular property — 
whether pursuant to § 2459 or to other relevant statutes, such as the enforcement provisions of 
the Foreign Sovereign Immunities Act, 28 U.S.C. § 1609 — that has been targeted by Plaintiff 
before issuing a writ of attachment or execution. 

More specifically, this dispute has raised the precise concerns that § 2459 was designed 
to alleviate. . . . [A]fter the Court' s July 2010 entry of judgment on the default, the Russian 
Federation imposed a moratorium on all loans of Russian cultural treasures to exhibitors in the 
United States. This moratorium also included a recall of art already on temporary display in the 
United States that had received immunity protection under § 2459. See, e.g., Culturally 
Significant Objects Imported for Exhibition Determinations: "Treasures of Moscow: Icons From 
the Andrey Rublev Museum," 75 Fed. Reg. 53012-03 (Aug. 30, 2010). 

Section 2459 was passed in an effort to avoid this kind of international friction. The 
drafters recognized that cultural exchange promotes mutual understanding and strengthens ties 
between peoples, and that without assurances against seizure, many of those exchanges would 
not take place. See H.R. Rep. No. 89-1070, at 3578-79 (1965). It is, therefore, in the interest of 
the United States that any order authorizing attachment and execution makes clear that it cannot 
be used in an attempt to seize Russian cultural objects protected by § 2459. 

Since becoming aware of the United States' concerns regarding the integrity of § 2459, 
Plaintiff has filed two documents in an effort to allay those concerns. As explained above, both 
documents disclaim any intention to attach or execute upon Russian cultural objects that are 
immune from judicial process under § 2459. The United States appreciates Plaintiff's efforts to 
make its intentions clear, and understands its filings to acknowledge that imported cultural 
objects on temporary loan to U.S. institutions are immune from judicial seizure when the 
Department of State has published in the Federal Register its determinations of cultural 
significance and national interest. 

B. The United States Supports the Transfer of the Collection to Chabad 

The United States wishes to make clear that this Statement of Interest is only intended to 
advise the Court of the United States' interest in the efficacy and integrity of § 2459, and is in no 
way intended to signal any change in its consistent position that the Collection should be 
transferred to Chabad. Since the early 1990s, the Executive Branch has made extensive 
diplomatic efforts to help Chabad gain possession of those materials. See The Schneerson 
Collection and Historical Justice: Hearing Before the Commission on Security and Cooperation 
in Europe, 109th Cong., 1st Sess. 6 (2005). The United States has raised the issue at the 
Presidential level under administrations of both major U.S. parties, and in cabinet, 
Ambassadorial, and working-level diplomatic discussions. Id. In addition, there have been 
several congressional letters written to the President of the Russian Federation on Chabad' s 
behalf, strongly urging that the Collection be surrendered to Chabad. Id. at 13. The United States 
has not deviated from this position and continues to support Chabad' s efforts to recover the 
Collection. 
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* * * * 

Cross References 

Claim for compensation for seized art (CassirerJ, Chapter 8, Chapter 10.A.2.D. 
Immunity from seizure of art owned by Iran, Chapter 10.A.3.b.(2) 



